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Caveat

The information in this publication is for general guidance only. It does not constitute legal or other
professional advice, and should not be relied on as a statement of the law in any jurisdiction.
Because it is intended only as a general guide, it may contain generalisations. You should obtain
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Bronwyn Howell, William Huneke, Mark Jamison, Narda Jones, Dina Kallay, Peter Knauth, Alvin Koh,
Annika Kroon, Jonathan Levy, Maureen Lewis, J Scott Marcus, lan Martin, Andre Mayer-Sebastian,
John Mayo, James McConnaughey, Keith Miller, Jozsef Molnar, Anthony Morris, Christine Mueller,
Neha, Ruth Nichols, Karl-Heinz Neumann, Schinichiro Obata, Richard O’Neill, Semira Pandur, John
Parker, Russell Pittman, Petrus Potgieter, Eric Ralph, James Bradford Ramsay, David Rauscher,
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Vogel-Middeldorf, Joel Voisin-Ratelle, Catherine Waddams, Mui Quee Wong, Brett Woods, Irene Wu,
Akari Yamamoto, Yvette Yoong and Richard York.

In spite of this effort, it is likely that some errors of omission and commission have been made,
nuances have been missed and developing events have not been fully assimilated. While those
providing information or review are thanked for their generosity, they do not bear any responsibility for
any errors.

If you find an error, have a nuance or have an update, please e-mail this address:
working.papers@accc.gov.au
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Preamble

Why examine the economic regulation of infrastructure?

In our increasingly globalised and rapidly changing world, insights into the arrangements for the
economic regulation of key infrastructure — energy, telecommunications, postal services, water and
wastewater, rail, airports and ports — provide important information for regulators, legislators, service
providers, consumers and their respective representative bodies.

Having access to these insights and knowing how other jurisdictions manage their regulatory
frameworks can, inter alia:

e help benchmark local practice;
e inform review and reform processes;
e create opportunities for partnerships and cooperation between jurisdictions; and

e stimulate analysis of the factors influencing competitiveness and capacity to meet local and
international demand.

This report summarises research conducted by the Regulatory Development Branch of the Australian
Competition and Consumer Commission (ACCC) into the economic regulation of infrastructure in
seventeen countries and the European Union. It extends 2009 research undertaken by the Branch,
and will be complemented by an interpretative report due for release at the end of 2013. In compiling
this information, the ACCC has drawn on online primary and secondary data sources acknowledges
the assistance provided by regulatory agencies and others in the countries reviewed.

What is in the report?

This comprehensive, comparative study analyses the economic regulation arrangements for
infrastructure in:
South Africa
Japan
Singapore
South Korea
Australia
New Zealand
European Union
France
Germany
. Ireland
. ltaly
. Netherlands
. Spain
. Sweden
. United Kingdom
. Canada
. Mexico
18. United States of America.
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This range of jurisdictions was chosen to allow analysis across different geographic, economic,
political and legal contexts, and also to enable a review of both single-state entities and federations.
For each country, and for the European Union, the report includes discrete analysis of the seven key
infrastructure areas and examines how they are regulated, legislated and governed.
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What information is provided about each country?

Each of the seventeen countries and the European Union is reviewed individually and the report
provides the following:

e An overview of the agencies responsible for regulating infrastructure (including any national and
sub-national division of responsibilities); details of applicable legislation and its administration;
and, where applicable, an explanation of specific industry (rail for example) or sector (energy for
example) arrangements.

e A descriptive summary of the geography, population, economy, polity and legal systems operating
in each country. This section briefly looks at climate and natural assets/resources, GDP, GDP per
capita, unemployment rate, level of infrastructure development, and parliamentary and legal
systems.

e An outline of the country’s competition and regulatory institutional structures. Regulatory agencies
and the legislation conferring their responsibilities; the agencies’ structure, composition and
appointment processes; their objectives and functions; and arrangements for monitoring and
review are outlined in this section of the report.

o A detailed description of the regulatory arrangements for the seven infrastructure areas — energy,
telecommunications, postal services, waste and wastewater, rail, airports and ports.

For each of these seven infrastructure areas, an overview of the industry/sector market structure,
technologies, market share and the extent of competition, incumbency and ownership (government,
private or mixed) is provided. The regulatory institutions and legislation covering each infrastructure
area are described, and the types of economic regulation carried out by those regulatory bodies —
declaration (coverage), retail pricing controls, approval or restriction of capacity deployments, rate of
return regulations and structural separation for example — are described.

The ways in which regulatory institutions consult interested parties and their timelines for consultation
and review are outlined. Processes for disclosing information, maintaining confidentiality, decision-
making and reporting are also covered. Arrangements for reviews (including merits reviews),
additional regulatory development and consumer engagement are also summarised for each industry
or sector.

Who will find this report useful?

Regulatory reform in response to government policy shifts or market-driven structural adjustments is a
feature of industry and sectoral activity in Australia and in other jurisdictions. This report provides
infrastructure regulators, legislators, service providers, consumers and their representative bodies in
the countries reviewed with a comprehensive overview of the economic regulation arrangements in
the seven key infrastructure areas.

When will the interpretative report be available and what will it cover?

It is planned to release an interpretative report based on ‘International Insights’ from the research
conducted for the Better Economic Regulation of Infrastructure project in late 2013. It is planned that
the interpretative report will include:

e an exploration of trends in industry and sectoral regulation for the seven infrastructure areas;

o information on the integration (or not) of regulatory and competition agencies, and the pros and
cons of separate agencies;

e aninvestigation of the objectives set for these agencies;

e an overview and analysis of the different approaches to engaging customers and other interested
parties;

e an analysis of information collection, management, dissemination and confidentiality practices;
and

e an overview and analysis of the appeal mechanisms operating in the jurisdictions studied.
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South Africa

OVERVIEW

The provision of key economic infrastructure in South Africa was originally established on the basis of
government ownership, statutory monopoly and politicisation of pricing and operations. This was true
across energy, telecommunications, posts and transport. Water and wastewater institutions were
locally based and highly variable in sophistication. This overall approach reflected geographic and
socio-economic diversity in the context of the ‘apartheid’ approach of concentrated political and
economic power.

The greater democratisation of South Africa in the 1990s coincided with an international trend towards
greater ‘liberalisation’ of economic infrastructure. However, the transition to more competitive
markets; more independent regulation and clearer efficiency-based objectives has been difficult in
South Africa. While the emergence of key competition bodies has been relatively successful, the
transformation of infrastructure institutions has been more problematic.

The economic regulator for energy, the National Energy Regulator of South Africa (NERSA),
regulates the three large state-owned incumbents in electricity, gas and petroleum. The NERSA has
a vision, strategic goals and various responsibilities.

There has been substantial regulatory reform in telecommunications, associated with the
establishment of the Independent Communications Authority of South Africa (ICASA). Regulation
was introduced in the circumstances of wireless communications growing rapidly beside an
incumbent fixed-line operator with only a partially complete network; concentrated in the more affluent
areas. The ICASA is a sectoral regulator for communications, covering postal services and
broadcasting in addition to telecommunications.

For the water and wastewater sector there has been some movement towards a national system,
based on the 15 Water Boards responsible for bulk water supply, under Ministerial governance by the
Department of Water Affairs. Basic responsibility for direct provision of water and wastewater lies with
the myriad of municipalities, where there is a great diversity of achievement across the country with
many areas remaining substantially unserviced. A policy of ‘free basic water’ could be inconsistent
with a more liberalised institutional structure based on commercial principles.

South Africa’s major airports have been organised into a government-owned corporation under the
regulation of the ‘Regulating Committee’ that uses ostensibly sophisticated regulatory tools. Inter alia,
its objectives are the prevention of the abuse of monopoly power.

A proposal to establish an economic regulator for rail has so far been unsuccessful, and there is no
economic regulation of rail. A powerful incumbent, Transnet, owns and operates all major national
railways. Transnet is vertically integrated and is a state-owned enterprise. It also operates in other
infrastructure areas covering gas pipelines and ports.

South Africa’s major seaports are owned and operated by a division of Transnet (Transnet National
Ports Authority; TNPA) and are regulated by the National Ports Regulator (established in 2005). The
National Ports Regulator has been developing its facilities and procedures, and, inter alia, hears
complaints; deals with appeals against TNPA’s decisions and makes an annual tariff determination.
South Africa has supply chains for coal exports from Port Richards and for iron ore from Salhanda
Bay, where the main facilities in each case are owned by Transnet.

GEOGRAPHY, POPULATION, ECONOMY, POLITY AND LEGAL SYSTEM*

South Africa is a large and populous country located on the southern part of the African continent. Its
coastline is more than 2500 kilometres in length and it has land borders with Botswana, Lesotho,
Mozambique, Namibia, Swasiland and Zimbabwe. Its land mass of over 1.2 million square kilometres
is diverse. The western part of the country is mainly desert, and there are few larger settlements.
Fertile coastal plains stretch from Cape Town through Port Elizabeth, East London and Durban to the
border with Mozambique. The third feature is a long and high mountain range — the ‘great
escarpment’ — that rises up to support an elevated tableland (also called the ‘plateau’) including the
elevated cities of Johannesburg (altitude of 1753 metres), Pretoria and Blomfontein.

! CIA World Factbook — South Africa. Available at: https://www.cia.gov/library/publications/the-world-factbook/geos/sf.html
[accessed on 7 May 2013].
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The population is over 49 million, comprised of Blacks (79 per cent); Whites (nine per cent) and
others (12 per cent). Among the others there are interesting concentrations of the ‘Cape Coloured’
and Indian ethnics.

The average population density is around 40 per square kilometre. However, the population is more
heavily concentrated along the coastal plain (Cape Town and Durban are the larger cities) and in area
of the Highveld including Johannesburg (population over three million) and Pretoria.

South Africa is an ‘emerging’ economy with considerable diversity of levels of economic development.
On a purchasing-power-parity basis the overall GDP is US$546.3 billion in 2011 which averages to
about $10798 per capita.2 While this is well below the average in OECD countries ($35000), it is only
slightly below the lower few of the OECD countries.

South Africa has an abundance of many natural resources. Gold, chromium, antimony, coal, iron ore,
manganese, nickel, phosphates, tin, rare earth elements, uranium, gem diamonds, platinum, copper,
vanadium, salt and natural gas are listed in the CIA World Factbook. It has well-developed financial
and legal institutions; and advanced infrastructure in communications, energy and transport.

However, serious economic problems remain from the apartheid era — especially poverty and a lack
of economic empowerment among the disadvantaged. South Africa’s economic policy is fiscally
conservative focusing on controlling inflation and attaining a budget surplus. However, the
government faces growing pressure from special interest groups to use state-owned enterprises to
deliver basic services to low-income areas and to increase their job growth.

Economic growth was strong from 2004 to 2007 at a time of macroeconomic stability and a global
commodities boom. Growth began to slow in the second half of 2007 (including an electricity crisis)
and subsequently from the impact of the global financial crisis on commodity prices and demand.
GDP fell nearly two per cent in 2009 but recovered over 2010 and 2011. Unemployment remains
high and outdated infrastructure in some areas has constrained growth.

South Africa is a republic, with the full name being the Republic of South Africa (RSA). There are
nine administrative provinces — Eastern Cape, Free State, Gauteng, KwaZulu-Natal, Limpopo,
Mpumalanga, Northern Cape, North-West, and Western Cape. The administrative capital is in
Pretoria. South Africa has a bicameral parliament. The National Council of Provinces (90 seats; ten
members elected by each of the nine provincial legislatures for five-year terms) has special powers to
protect regional interests, including the safeguarding of cultural and linguistic traditions among ethnic
minorities. The National Assembly has 400 seats; with members elected by popular vote under a
system of proportional representation to serve five-year terms. Elections for the National Assembly
and National Council of Provinces were last held on 22 April 2009, and are scheduled next to be held
in April 2014. The dominant political party is the African National Congress (ANC). The current Chief
of State and head of government is President Jacob Zuma.

APPROACH TO COMPETITION AND REGULATORY INSTITUTIONAL STRUCTURE

There are several institutions in South Africa that are responsible for either oversight of competition or
the economic regulation of particular infrastructure areas. The Competition Commission is a statutory
body constituted in terms of the Competition Act. The economic regulator for energy is the National
Energy Regulator of South Africa (NERSA). In telecommunications and postal services, the
Independent Communications Authority of South Africa (ICASA) serves as the regulatory body.
There is no dedicated regulatory body for water and wastewater. In the transport sector: South
Africa’s major airports have been organised into a government-owned corporation under the
regulation of the ‘Regulating Committee’; there is no economic regulator for rail; and South Africa’s
major seaports are regulated by the National Ports Regulator (established in 2005).

The origins of competition policy in South Africa lie with the Regulation of Monopolistic Conditions Act,
1955 (Act No. 24 of 1955). A review of the Act in the 1970s found that it had been unsuccessful in
preventing an increase in oligopolies. As a result, the Maintenance and Promotion of Competition
Act, 1979 (Act N0.96 of 1979) was introduced, and the Competition Board was established and
tasked with administering the Act.

2 Organisation for Economic Cooperation and Development (OECD), OECD.StatExtracts: National Accounts. Available at:
http://stats.oecd.org/Index.aspx?Queryld=558 [accessed on 8 May 2013].
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The 1979 Act was amended in 1986 to give the Competition Board further powers, including the
ability to act not only against new concentrations of economic power but also against existing
monopolies and oligopolies. Despite the amendments, it was widely recognised that technical flaws
in the Act prevented the effective application of competition law on both substantive and logistical
grounds.

The post-apartheid South African government signalled its intention to review the South African
competition law regime in the White Paper on Reconstruction and Development in 1994 (Notice 1954
Gazette 16085 of 23 November 1994). The need for a new competition policy in South Africa arose in
the context of what was seen as an historical legacy of excessive economic concentration and
ownership, collusive practices by enterprises and the abuse of economic power by firms in dominant
positions. It was also recognised, however, that the South African economy and society was in a
state of transition, in terms of a broader restructuring of the economy, the effects of globalisation and
trade liberalisation. A fundamental principle of competition policy and law in South Africa is ‘the need
to balance economic efficiency with socio-economic equity and development’.

The Department of Trade and Industry embarked on a three-year project, consulting with experts and
stakeholders, to arrive at a new competition policy framework for South Africa in 1995. In November
1997, the Department of Trade and Industry released proposed guidelines for competition policy titled
A Framework for Competition, Competitiveness and Development. These guidelines formed the
basis for negotiations with the National Economic Development and Labour Council (NEDLAC). The
objective of the NEDLAC process was to reach agreement between business, government and labour
on the policy principles, which would shape and inform competition legislation. A NEDLAC
agreement on competition policy was concluded on 20 May 1998. After a fourteen-week public
consultation process, the Competition Act, 1998 (Act No. 89 of 1998) was passed by Parliament in
September 1998. Certain provisions of the Act were brought into effect in October 1998 to allow for
the establishment of a new institutional framework. The remaining provisions of the Act became
effective on 1 September 1999.

The stated purpose of the Competition Act, 1998 (Act No. 89 of 1998) is to promote and maintain
competition in South Africa in order to:

e promote the efficiency, adaptability and development of the economy;
e provide consumers with competitive prices and product choices;
e promote employment and advance the social and economic welfare of South Africans;

e expand opportunities for South African participation in world markets and recognise the role of
foreign competition in the Republic;

e ensure that small and medium-sized enterprises have an equitable opportunity to participate in
the economy; and

e promote a greater spread of ownership, in particular to increase the ownership stakes of
historically disadvantaged persons.

As a result, South Africa has three separate bodies — a competition body (the Competition
Commission), a tribunal (the Competition Tribunal) and the Competition Appeal Court.®

Competition Commission*

The Competition Commission is a statutory body constituted in terms of the Competition Act. It is
empowered by the Government of South Africa to investigate, control and evaluate restrictive
business practices, abuse of dominant positions and mergers in order to achieve equity and efficiency
in the South African economy.

The Competition Commission consists of the Commissioner and one or more Deputy Commissioners,
appointed by the Minister of Trade and Industry. The Commissioner is the Chief Executive Officer of
the Competition Commission and is responsible for its general administration and for carrying out any

® The story of the establishment and early operation of South Africa’s competition authorities has been told by David Lewis in
his book, Thieves at the Dinner Table: Enforcing the Competition Act (Jacana Media, 2012). Lewis chaired the Competition
Tribunal for ten years.

* Competition Commission website. Available at: http://www.compcom.co.za/ [accessed on 7 May 2013].
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function assigned to it in terms of the Competition Act. The Commissioner is appointed for a five-year
term and is accountable to the Minister of Trade and Industry and Parliament. The Deputy
Commissioner assists the Commissioner in carrying out the functions of the Commission.

The Commission is made up of seven divisions, namely Enforcement and Exemptions; Mergers and
Acquisitions; Advocacy and Stakeholder Relations; Legal Services; Policy and Research; Cartels; and
Corporate Services. lItis located in Pretoria.

The Competition Commission has a range of functions in terms of section 21 of the Competition Act.
These include investigating anti-competitive conduct in contravention of Chapter 2 of the Competition
Act; assessing the impact of mergers and acquisitions on competition and taking appropriate action;
monitoring competition levels and market transparency in the economy; and identifying impediments
to competition and playing an advocacy role in addressing these impediments.

In taking these actions, the Commission must balance issues related to competition with the broader
social and economic goals outlined in the Competition Act, such as employment, international
competitiveness, efficiency and technology gains, as well as the ability of small- and medium-sized
businesses and firms owned or controlled by historically disadvantaged persons to compete.

In order to ensure the consistent application of the Competition Act across sectors, the Competition
Commission may negotiate agreements with other regulatory authorities, participate in their
proceedings, and advise, or receive advice from, any regulatory authority.

The Competition Commission is independent but its decisions may be appealed to the Competition
Tribunal and the Competition Appeal Court.

The Competition Tribunal®

The Competition Tribunal is the specialist adjudicator of first instance. The Tribunal is required to
hold hearings in each matter. Its proceedings are open to the public. The Tribunal has a chair-
person; two full-time members and five part-time members. It is served by full-time staff, presently 14
people, who operate through three divisions — registry, corporate services and research. In almost all
cases, apart from a few procedural-type cases, three Tribunal members must hear a case and make
a decision. Once the Tribunal has arrived at a decision, it publishes its reasons on its website.
Tribunal members are appointed to serve a five-year term of office by the President of the Republic.
Terms of office can be renewed. Tribunal members typically have experience in law or economics.
The Tribunal is located in Pretoria.

The Competition Appeal Court®

The Competition Appeal Court is a special division of the High Court that has exclusive jurisdiction
over appeals from the Competition Tribunal. Eight judges have been appointed to the Competition
Appeal Court. These are generalist judges. It has no lay persons as members.

As it concerns the energy sector, appeals relating to NERSA decisions are subject to judicial review
by the High Court in accordance with the Promotion of Administrative Justice Act 2000.

In telecommunications, the ICASA is formally accountable to the Parliament of South Africa and,
through the appeals system, to the courts.

In the postal subsector, the Postal Services Act 1998 provides that a person ‘who is aggrieved by the
suspension or cancellation of his or her licence or registration certificate ... may apply to a court to
review a decision of the Regulator.”

In the water industry, the Water Tribunal hears appeals against directives and decisions made by
responsible authorities, catchment management agencies or water management agencies about
matters covered by the National Water Act 1998.

Finally in the ports subsector, the National Ports Regulator promotes regulated competition, hears
appeals and complaints, and investigates such complaints.

® Competition Tribunal website. Available at: http://www.comptrib.co.za/ [accessed on 7 May 2013].

® Competition Appeal Court website. Available at: http://www.comptrib.co.za/lhome/appeal-court/ [accessed on 7 May 2013].

" Postal Services Act, 1998, section 24. Available at: http://www.acts.co.za/post_serv/index.htm [accessed on 8 July 2013].
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REGULATORY ARRANGEMENTS BY INDUSTRY OR SECTOR
1. Energy
The energy sector in South Africa® is dominated by state-owned enterprises (SOESs).

The government-owned and vertically integrated Eskom generates about 95 per cent of total
electricity output. Coal is the dominant energy source, and the other sources — gas turbines, hydro,
wind-power and nuclear — make only small contributions to South Africa’s electricity production. In
2007 and 2008, Eskom encountered problems in meeting electricity demand with aging plants,
necessitating ‘load-shedding’ involving cuts to residents and businesses in the major cities.

Eskom has a monopoly over electricity transmission while it shares distribution responsibilities with
the municipalities (about 180) and other licensed distributors. At present, Eskom supplies about 40
per cent of the residential market directly, with the rest supplied by municipalities.’

Restructuring of electricity distribution occurred under the Electricity Distribution Industry Holdings
Company (EDI Holdings),10 established in March 2003 for the sole purpose of facilitating the
restructuring of the South African National Electricity Distribution Industry in accordance with the
requirement of the Energy White Paper 1998." In July 2005, the first regional electricity distributor
(RED) was established, followed by the setting up of another five independent REDs as public
entities. However, in December 2010, the Cabinet acted on the advice of the Department of Energy
(DoE) to discontinue the restructuring process due to a number of issues relating to network
maintenance backlogs and poor performance of REDs. The DoE was asked to take over the
responsibility and to review the electricity industry ‘with a view to developing a holistic approach to
revitalise electricity infrastructure, energy security as well as the financial impIications’.12

The government published the draft Independent System and Market Operator (ISMO) Bill, serving as
the initial step in its intention to establish a state-owned entity which will provide an independent
system and market operation outside Eskom.™ Independent Power Producers (IPPs), which are
targeted to contribute 30 per cent to the overall Power generation over the Medium Term Expenditure
Framework (MTEF) period, have been licensed. 4

For gas, the DoE website explains that the current development of regional gas-fields will lead to
natural gas becoming a more important fuel in South Africa.™ With the availability of natural gas in

8 South Africa Info, Infrastructure: South Africa’s Energy Supply. Available at:
http://www.southafrica.info/business/economy/infrastructure/energy.htm [accessed on 8 July 2013].

® ESKOM, Multi-year Price Determination 201314 to 2017-18 (Revenue Application — Part 1), p. 9.

1% Department of Energy, Basic Electricity. Available at: http://www.energy.gov.za/files/electricity frame.htm|
[accessed on 7 May 2013].

" The White Paper 1998 provides the electricity subsector objectives as follows:

e improved social equity by addressing the requirements of the low income;

¢ enhanced efficiency and competitiveness to provide low-cost and high-quality inputs to all sectors;
e environmentally sustainable short and long-term usage of our natural resources;

e the right of choice of electricity supplier;

e  competition in especially generation;

e open non-discriminatory access to the transmission system; and

. private sector participation in the industry.

2 EDI Holdings, EDI Holdings Closure, presented to the AMEU Restructuring Committee, 10 February 2011. Information is
also available at the Association of Municipal Electricity Utilities website at:
http://www.ameu.co.za/ejournal/2011/2/25/termination-of-edi-restructuring-process-and-closure-of-edi.html [accessed on 8 May
2013].

'3 National Energy Regulator of South Africa (NERSA), Annual Report 2011/2012, p. 28. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/News%20and%20Publications/Publications/Current%20Issues/INERSA%2
OAnnual%20Report%202011-2012.pdf [accessed on 7 May 2013].

* The regulation of this type of entry is prescribed under the Department of Energy, Electricity Regulations on New Generation
Capacity, 5 August 2009. Available at: http://www.energy.gov.za/files/policies/22736 req_721.pdf [accessed on 8 July 2013].

1 Department of Energy, Overview. Available at: http://www.energy.gov.za/files/naturalgas frame.html [accessed on 8 May
2013].
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neighbouring countries, such as Mozambique and Namibia, and the discovery of offshore gas
reserves in South Africa, the gas industry is undergoing rapid expansion. The entire gas and
condensate output is dedicated to the Petroleum, Oil and Gas Corporation of South Africa (PetroSA)’s
liquid-fuel synthesis plant. Its output accounts for about 1.5 per cent of total primary energy supply. 16
With a focus on natural gas exploration and production, PetroSA does not operate in retailing.

Sasol,” the biggest local company listed on the South African stock market, produces synthetic fuels
from low-grade coal and a small amount from natural gas. It operates the world’s only coal-based
synthetic fuels facility, and produces 36 per cent of liquid fuels consumed in South Africa. Sasol
produces automotive fuels for consumers, premium fuels and lubricants for industry, as well as jet
fuel, fuel alcohol and illuminating kerosene. It also converts natural gas into other (‘more
environmentally friendly’) fuels and chemicals. Its subsidiary, Sasol Gas, operates a distribution
network and supplies piped gas to consumers. Sasol has interests in many other African countries,
including a gas-to-liquids partnership in Nigeria and a cross-border pipeline linking the natural-gas
fields in Mozambique to Sasol's gas-conversion plant at Secunda in South Africa’s Mpumalanga
province (formerly known as Eastern Transvaal).

Transnet Pipelines, formerly known as Petronet, owns and operates a high-pressure petroleum and
gas pipeline on behalf of the government.18 It is a business unit of the government-owned Transnet
Limited, which also operates in rail (section 5) and ports (section 7).

Regulatory Institutions and Legislation

The Department of Energy (DoE) was established after the split of the mining and energy portfolios
within the then Department of Minerals and Energy in 2009. It is responsible for ‘ensuring secure and
sustainable provision of energy for socio-economic development’.19 The DoE is currently
implementing a number of programs under the legislative and regulatory framework governing the
energy sector, aimed at promoting energy efficiency, demand-side management and renewable
energy resources. The Minister of Energy has the power to develop regulations and issue directives
in relation to energy matters. For example, the Minister made the following electricity regulations in
2011-12:% Electricity Regulations on the Integrated Resource Plan 2010-2030 (Electricity Regulation
Act No. 4 of 2006); Electricity Regulations on New Generation Regulations (Regulation number R 399
Gazette No. 9530 of 4 May 2011); and Electricity Regulation Act Section 34(1) Determination by the
Minister of Energy — IPP Procurement Programme 2011.

The Minister of Energy also has oversight responsibilities with respect to the National Energy
Regulator of South Africa (NERSA) and PetroSA. The Electricity and Nuclear Branch of the
Department is responsible for electricity and nuclear-energy affairs, while the Hydrocarbons and
Energy Planning Branch is responsible for coal, gas, liquid fuels, energy efficiency, renewable energy
and energy planning, including the energy database.

The National Energy Regulator of South Africa (NERSA)

In November 1995, the NERSA replaced the National Electricity Regulator (NER) as the regulatory
authority for the electricity supply industry in South Africa. The NERSA, established in terms of the
National Energy Regulator Act of 2004, was also mandated to regulate piped gas and petroleum
industries in addition to electricity. It was also required to collect levies from people holding title to
gas and petroleum. The idea behind a single regulator for the three industries was to improve
efficiency and cut costs. It was also expected to boost private-sector participation in the energy

'8 petroSA website. Available at: http://www.petrosa.co.za/Pages/Home.aspx [accessed on 8 May 2013]. PetroSA is a subsidy
of the Central Energy Fund, which is wholly owned by the Government and reports to the Department of Energy.

7 sasol, About Sasol.. Available at: http://www.sasol.com/about-sasol/company-profile/business-overview [accessed on 7 May
2013].

'8 Transnet website. Available at: http://www.transnetpipelines.net/ [accessed on 8 May 2013].

!9 Department of Energy, Director General. Available at: http://www.energy.gov.za/files/au_frame.html [accessed on 8 May
2013].

% NERSA, Annual Report 2011/2012, p. 24. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/News%20and%20Publications/Publications/Current%20Issues/INERSA%2
OAnnual%20Report%202011-2012.pdf [accessed on 8 July 2013].

2 An amendment Bill (as of December 2011) has been drafted by the Department of Energy. A copy of the bill is available at:
http://www.energy.gov.zalfiles/policies/NationalEnergyRegulatorAmendmentBill. pdf [accessed on 2 July 2013].

]
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sector. The governing legislation for the sector is the Electricity Regulation Act 2006, the Gas Act
2001 and the Petroleum Pipelines Act 2003.%

The NERSA has a Chairperson; a Deputy Chairperson; three full-time members (one each focusing
on electricity, petroleum and piped gas) and two part-time members. According to its website,
‘NERSA consists of competent regulators appointed by the Minister of Energy according to their
technical expertise and good public standing’.”® The NERSA is based in Pretoria. Funding includes
government budget allocations, funds collected under section 5B of the Electricity Act, levies imposed
under relevant legislation, charges for dispute resolution and other services under the National
Energy Regulator Act, and licence fees.

The electricity division of the NERSA consists of the Licensing and Compliance Department
(responsible for electricity-supply licensing, registration and compliance monitoring), Pricing and
Tariffs Department (responsible for economic regulation), Electricity Infrastructure Planning
Department (implementing, for example, the National Integrated Resource Plan), and Regulatory
Reform Department (primarily responsible for designing regulatory framework for electricity
distribution under restructuring).

The Hydrocarbons Division is responsible for regulating piped gas and administering the Mozambique
Gas Pipeline Agreement between the government of South Africa and Sasol Limited. The division
consists of the Licensing and Infrastructure Planning Department and the Gas Tariff and Compliance
Department.

As reported by the NERSA, 82 per cent of the 177 positions have been filled since its organisational
restructuring.24 Among the 146 positions filled, 47 staff members work on electricity regulation, 13 on
piped-gas regulation, 13 on petroleum pipelines regulation and 27 work in specialised support units.

The NERSA is responsible for:

regulating the price of pipeline gas and petroleum;

reducing monopoly in the energy sector;

improving competition; and

boosting economic growth.

As an economic regulator, the NERSA seeks to ensure a ‘level playing field’ and to prevent abuse by
monopolies. The NERSA sets its vision to ‘be a world-class leader in energy regulation’ and has a
mission to ‘regulate the energy industry in accordance with government laws and policies, standards
and international best practices in support of sustainable development'.25 The NERSA adheres to a
set of regulatory principles — transparency, neutrality, consistency and predictability, independence,
accountability, integrity, and efficiency. To apply these principles, the NERSA has developed five
strategic goals to:

e create regulatory certainty in the energy sector;

e protect the interests of the public and the customers;

e create a dispensation for fair competition for industry players;
e create energy supply certainty; and

e create an effective organisation that delivers on its mandate and purpose.26

2 amendment bills for the Electricity Regulation Act and the Gas Act have been drafted by the Department of Energy.
% NERSA, Dispute Resolution. Available at: http://www.nersa.org.za/# [accessed on 8 May 2013].

2 NERSA, Annual Report 2011/2012, p. 29. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/News%20and%20Publications/Publications/Current%20Issues/INERSA%2
OANnnual%20Report%202011-2012.pdf [accessed on 8 July 2013].

% NERSA, Annual Report 2011/2012, p. 2. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/News%20and%20Publications/Publications/Current%20Ilssues/INERSA%2
OAnnual%20Report%202011-2012.pdf [accessed on 8 July 2013].

% NERSA, Annual Report 2011/2012, p. 9. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/News%20and%20Publications/Publications/Current%20Issues/INERSA%2
OAnnual%20Report%202011-2012.pdf [accessed on 8 July 2013].
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The NERSA'’s regulatory functions include issuing licences, setting and approving tariffs and charges,
mediating disputes, gathering information pertaining to gas and petroleum pipelines, and promoting
the optimal use of gas resources. The NERSA also performs other functions such as administering
the Electricity Grid Code and the Gas Transmission Code, planning electricity infrastructure to meet
future demand under the Integrated Resource Plan, and gathering information pertaining to energy for
research and/or regulatory purposes.

Issuing Licences®’

The NERSA is responsible for issuing, amending, renewing or withdrawing the licences of regulated
businesses in electricity (covering generation, transmission, distribution), piped gas (activities related
to the construction and operation of gas transmission, storage, distribution, liquefaction and re-
gasification facilities, and trading in natural gas), and petroleum pipelines and storage (state-owned
Transnet and entities engaging in storage-related activities). In 2011-12, the NERSA completed
licensing of the 28 recommended independent power producers (IPPs) for the first phase of the
competitive-bidding process led by the DoE in line with the Integrated Resources Plan 2010.

In 2011-12, three applications were received for registration of gas production activities in terms of
section 28 of the Gas Act, namely Highland Exploration in Virginia, Dundee Biogas in KwaZulu-Natal
and Petrosa in Mosselbay.

The NERSA also has a role to monitor compliance with licence terms and conditions. In 2011-12,
several cases of non-compliance with licence conditions and provisions of the Gas Act were identified
through regular compliance inspections. Notices of non-compliance were issued. In most cases the
licensees took remedial action to address non-compliance.

In the absence of licensing procedures prescribed by the DoE, the NERSA issues licences in
accordance with the Promotion of Administration Justice Act 2000 (Act No. 3 of 2000). The
administrative procedure that applies to electricity distribution licences is provided in the ‘Internal
Electricity Distribution Licensing Procedure’ document published by the NERSA in April 2012.%

With respect to licensing of electricity distribution, the application should be made to the NERSA in
writing. The application shall include tariff information (that is, tariff and price policies to apply).
Within ten working days, a team comprising staff from each of the four areas responsible for electricity
regulation (see the section below) and staff from Legal Advisory Services (LAS) will be formed. The
team is responsible for evaluating the application, organising a public hearing, preparing draft reasons
for decision and other relevant documents for approval, briefing the Electricity Committee, and
collaborating with the applicant. In assessing the application, relevant information will be requested for
further analysis on legal, financial, technical, economic, and regulatory issues. Information provided
in support of the application is generally available to the public, except for confidential information
claimed by the applicant and accepted by the NERSA. The approved reasons for decision, together
with other documentation approved by the NERSA will be published on the NERSA website.

The procedure document also prescribes the workflow process and the timelines for undertaking each
step. They are represented below in Figure 1 and Table 1.

" Regulatory activities performed by the NERSA for the financial year 2011-12 (i.e., 1 April 2011 to 31 March 2012) are
sourced from: NERSA, Annual Report 2011/2012. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/News%20and%20Publications/Publications/Current%20Issues/INERSA%2
OAnnual%20Report%202011-2012.pdf [accessed on 8 July 2013].

% NERSA, Internal Electricity Distribution Licensing Procedures, Version 1, 13 April 2012. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/Electricity/Licences/Licence%20under%20procedure/Electricity%20Distrib
ution%20Licensing%20procedure.pdf [accessed on 8 July 2013].
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Figure 1: Flow Chart for Processing Electricity Distribution Licence®

A. Information and Evaluation Stage

Appicubnndomaubﬁ received by Registry. Recorded and date stamped
_ P
Acministrator receives the application from Regislry and caplures it in the
licensing database. Acknowledges receipt thereof within 5 working days.

T ot

I Forward to HoD: ELC |

[ Assigned to Dx Licensing Unit Team Leader ]

X2

| Internal Processing Team assembly within 10 working dast

Team Leader contacts Applicant
for further Information or rejects

the application

NO

| Proceed with the evaluation of the apglication

.

LComoucao objections and refer them 1o Applicant for response |+—

Send Inspection in Loco Questionnaire 1o the Applicant and
request retumn thereof within 10 working days before the
meeting with the Applicant

Reject application. Team Leader
informs the Applicant in writing
of the decision.

Verification of the information and site inspection

* NERSA, Internal Electricity Distribution Licensing Procedure, 2012, pp. 16-17. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/Electricity/Licences/Licence%20under%20procedure/Electricity%20Distrib

ution%20Licensing%20procedure.pdf [accessed on 8 July 2013].
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B. Final Stage
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Table 1: Timetable for Processing Electricity Distribution Licence®

' Activity Time | Responsible

| o Allocated | Person(s)

| Receipt of the application 1 day Registry

| Acknowledgement of recaipt 5 days | Administralor

" File speninglcreation |1 day Adminlstrator

' File allocation o 1 day HeoD

| Team formation | 1 day Team leader
Ewvaluation of the information 5 days Team
Application adverisement by the Applicant 30 days Applicant

" Completion and retum of the Inspection in loco 10 days Applicant

| Questionnaire by the Applicant p— | -
Vearification of the information and site visit 2 days Team

" Public hearing advertisement by NERSA | 10days | Team leader
Preparation of the Alde-Memoire | Bdays | Team leader

| Public hearing - 1day | RSUDept : ]

" Subcommiltee submissicn compilation Gdays | Team leader

"Submission review 2 days | HoD

| Submission review T [ 2 days EM )

| Submission authorisation 2days  PRRM

" Submission consuliation T 2 days | CED

| Submission pack distribution Sdays | RSU Dept

| Bubcommittes recommendations for approval | 1 day ER -

| "ER submission compliatian = & days Team leader

imi'saian review 2 days " | HaoD

| ER submission review TZdays | EM

Submission authorisation ) | 2days FRRM

| Submission cansultation ) T | Zdays CEO

| ER submission pack distribution | Sdays | RSU Dept

; ER meeling (Approval) 1 day TER

| Implementation of ER decision S 3 days | CED

| Applicant notification of the ER decision 2 day | Administrator |

| Record keeping T 1 day | Administrator

i Publishing on NERSA websits 3 days B TI'IFCSM Departments

Setting Tariffs

The NERSA is responsible for regulating tariffs and prices in relation to electricity, gas and petroleum.
The scope of work covers: setting tariff guidelines and structure; developing tariff methodologies (for
example, Rate of Return, Multi-year Price Determination); evaluating tariff applications from licensees;
and developing pricing frameworks.

In electricity regulation, the NERSA has the role of approving tariff-increase applications by licensed
electricity suppliers (including generators, transmitters and distributors). Deviation from approved
tariffs must be subject to the NERSA’s approval. Tariff principles are set out in the Electricity
Regulation Act 2006.%" The revenue allowed and the setting of tariffs must:

e enable an efficient operator to recover the full cost of its licensed activities, including a reasonable
return;

% source: NERSA, Internal Electricity Distribution Licensing Procedure, 2012, p. 15. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/Electricity/Licences/Licence%20under%20procedure/Electricity%20Distrib
ution%20Licensing%20procedure.pdf [accessed on 8 July 2013].

% Electricity Regulation Act 4 of 2006, amended by Electricity Regulation Amendment Act 28 of 2007, paragraph 15.
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e provide for incentives for continued improvement of the technical and economic efficiency with
which services are to be provided;

e (give end users proper information regarding the costs that their consumption imposes on the
licensee’s business; and

e avoid undue discrimination between customer categories, but may permit the cross-subsidy of
tariffs to certain classes of customers.

The NERSA has made two multiple-year price determinations (MYPD) setting the revenue
requirements for Eskom, each covering three years. The NERSA also approves the service-incentive
schemes for Eskom, which set performance targets and ultimately determine rewards and/or
penalties applicable at the end of its regulatory-control period. Eskom’s application for the third
multiple-year price determination covers the period from 1 April 2012 to 31 March 2018. To assess
the application, a tentative timeframe (as below) was outlined by the NERSA:

Figure 2: Tentative Timelines for Processing the third MYPD*

TIMELINES FOR PROCESSING ESKOM’S MYPD 3 APPLICATION
ACTIVITYITASK DATE

Receipt of Eskom’s MYPD 3 application. 18 October 2012

Publication of Eskom’s MYPD 3 application (request for written | 22 October 2012
comments) on NERSA website.

Closing date for stakeholder comments on Eskom’s MYPD3 20 November 2012
application
Public Hearings in all provinces. 15 =31 January 2013

Energy Regulator's Decision on Eskom’s MYPD3 application. 28 February 2013"

Tentative dates { NERSA 2013 schedule of meeting not yet approved)

The Rate-of-return method, introduced in 2001 by the NER, has been used to derive the overall
revenue requirement for Eskom, which is further broken down into generation, transmission and
distribution components. These components are used as inputs into the tariff-design process to
determine price increases for generation (energy costs), transmission (network costs) and distribution
(network and retail costs). Other electricity distributors buy electricity from Eskom at the tariff set by
the NERSA.

For electricity distributors other than Eskom, the NERSA annually calculates an appropriate electricity
price increase (that is, guideline increase) based on the approved Eskom price, and sets the tariff
benchmarks in line with the guideline increase. A distributor is legally required to apply to the NERSA
for tariff increases before implementation. Applications that are above the guideline increase and/or
are not aligned with the benchmarks need to be supported by evidence and reasons. In 2011-12, the
NERSA approved tariff applications from a total of 182 out of 189 licensed distributors. Two
distributors were distributing for their own use, one indicated that it would not be increasing its tariffs
in the financial year, while four applications were not received. The NERSA is currently consulting on
the application of the rate-of-return method to the determination of revenue requirement and pricing
for municipal electricity distributors.>®

The NERSA is also responsible for approving the Renewable Energy Feed-in Tariff (REFIT) in
renewable electricity (covering wind, small hydro, concentrated solar power and parabolic trough
systems, and landfill gas). The REFIT program, run by the NERSA since 2009, focuses on

2 NERSA, Media Statement, 22 October 2012, p. 1. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/News%20and%20Publications/Media%20Releases%20Statements/Media
%20statement%200n%20Eskom's%20application%20for%20the%20Third%20Multi-%20Y ear%20Price%20Determination. pdf
[accessed on 8 July 2013].

% NERSA, Regulatory Framework for the Economic Regulation of Municipal Electricity Distributors of South Africa —
Stakeholder Consultation Paper, September 2010.
http://mww.nersa.org.za/Admin/Document/Editor/file/Consultations/Electricity/Documents/Requlatory%20framework%20for%20t
he%20economic%20requlation%200f%20large%20munic.pdf [accessed on 8 July 2013].
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remunerating independent power producers for renewable power they feed into the national grid. The
NERSA reviewed and reduced the rates for REFITs in March 2011.

The NERSA is also responsible for approving the charge-out rates and Free Basic Electricity (FBE)
rates, where it aims to ensure that poor residential electricity consumers have access to electricity. In
2010 the NERSA approved the implementation of Inclining Block Tariffs (IBTs) in order to provide
cross-subsidies for low-income domestic customers. IBTs have been fully implemented by Eskom
and 76 municipal distributors; both to conventional metered customers and prepaid meter customers.

In gas regulation, the NERSA is responsible for approving gas transmission tariffs (for example,
Transnet Pipelines, and Republic of Mozambique Pipeline Investment Company — ROMPCO) and
storage tariffs. It also approves maximum prices for gas distribution and retailing. Transnet Pipelines
publishes its tariff and conditions of transportation, approved by the NERSA. The tariff and standard
service levels are uniform for all customers. The rate-of-return method is used to set the tariff. As
required by the Gas Act, the NERSA developed a methodology to approve maximum prices for piped
gas, to ensure sufficient investment and price competition among piped-gas businesses. The
methodology is applicable to all licensed piped-gas trading companies, except Sasol, to whom the
methodology will apply from the end of the Special Regulatory Dispensation period on 25 March
2014.

In 2011-12, the NERSA also made an annual review of the extent and status of competition in the gas
industry, and found that competition is inadequate. This finding paves the way for the NERSA to
invoke its powers to monitor and approve maximum prices of gas.34

In performing its role, a guideline on minimum information requirements for considering tariff
applications was issued by the NERSA in August 2010.% The information required covers: checklist,
general requirements, financial information in general and specific to the application, and non-
financial information. The requirement applies to licensed suppliers that implement the Regulatory
Reporting Manual (RRM) such as Eskom, Engen, Chevron and Transnet. In 2011-12, the
implementation of Phase 1 of the RRM was completed. These manuals prescribe accounting
procedures and requirements necessary to achieve uniformity and consistent reporting of the financial
information required by the NERSA for tariff setting and monitoring.36

Others, including non-metropolitan municipal distributors, are subject to lighter information
requirements (for example, Distribution forms covering financial information, market information and
human resources information) until the RRM is implemented.

Mediation

Under the Electricity Regulation Act 2006, the NERSA may mediate disputes between generators,
transmitters, distributors, customers or end-users.

The Customer Services Department (CSD) falls within the Corporate Affairs Division of the NERSA.
The department handles complaints received from customers whose concerns were not adequately
dealt with by their suppliers. Customers can lodge complaints with the NERSA via telephone, letter or
e-mail.

The NERSA handles the complaints confidentially and in a timely manner, and is required to settle
disputes in an impartial and transparent manner. To resolve the complaint, all relevant information is
gathered and the department facilitates the parties to reach an amicable solution. Where a solution
cannot be reached, the dispute will be referred to Legal and Advisory Services (LAS) and ultimately

% NERSA, Annual Report 2011/2012, p. 26. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/News%20and%20Publications/Publications/Current%20Issues/INERSA%2
OAnnual%20Report%202011-2012.pdf [accessed on 8 July 2013].

% NERSA, Guideline on Minimum Information Requirements for Electricity Tariff Applications, Version 1, 30 August 2010.
Available at:
http://www.google.com.au/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=3&sqi=2&ved=0CDY QF|AC&url=http%3A%2F%
2Fwww.ameu.co.za%2Flibrary%2Findustry-
documents%2Fnersa%2FElectricity%2520Tariff%2520Applications%2520MIRTA%2520Guideline.pdf&ei=6QzalUYmeCKeEJAL
sl4AHOBQ&uUsg=AFQjCNHVMq4WsV2dJkBAbRcPGZ7Cg64NAW&sig2=V_Sg32XnPYC1PdtLFXrPGw [accessed on 8 July
2013].

% NERSA, Annual Report 2011/12, pp. 11 and 28. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/News%20and%20Publications/Publications/Current%20Issues/INERSA%2
OAnnual%20Report%202011-2012.pdf [accessed on 8 July 2013].
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ends up in mediation or arbitration. The LAS deals with the dispute in accordance with the Dispute
Resolution Framework. The NERSA'’s decisions can be challenged in court.

Advocacy Role*

Utilities such as Eskom and Sasol cannot increase their regulated rates or alter their conditions of
service until the NERSA approves the new tariffs. A regulated utility files an application with the
NERSA to ‘prove’ that an increase is justified. The advocacy role requires that there must be an
independent body to represent the side of the consumers during the tariff determination, especially
the ‘voiceless consumers’.

Consultation of Interested Parties

For relevant regulatory matters, the NERSA encourages all stakeholders and the public actively to
participate in the process by submitting written comments and attending or making oral representation
at the public hearings held. For example, for Eskom’s application for the Third MYPD, the NERSA
proposed to conduct the public hearings in all provinces, in line with its commitment to being
transparent in its decision-making process.

The South African National Energy Association (SANEA)38 represents a hub for the exchange of
energy-related information within South Africa, and between South Africa and bodies internationally,
via the World Energy Council networks. The SANEA aims to stimulate original thought and
transformation of the energy sector.

The Association of Municipal Electricity Utilities (AMEU),39 formed in 1915, is an organisation with
members including municipal electricity distributors, academic researchers, and other commercial
entities. Other energy-related associations include the Sustainable Energy Society of Southern
Africa® and the South African Wind Energy Association.**

In 2011-12, the NERSA facilitated dialogues on gas infrastructure investment between gas industry
stakeholders via workshops in Durban, Cape Town and Midrand. Three workshops were conducted
to educate stakeholders on the methodology to approve maximum prices for gas. Four education
sessions were held with customers to educate them on regulated prices and methodology, and field
investigations were conducted. The NERSA also convened workshops on the initial phases of the
self-assessment exercise, to test levels of compliance to the Electricity Distribution Code with five
licensed distributors. *?

The NERSA is also contributing to the broader society’s understanding of energy regulation through
providing learning and development courses that can be attended by external parties. In 2011-12,
three regulatory training workshops targeting NERSA staff, licensees and relevant Government
departments were run: Foundation of Economic Regulation and Regulatory Accounting; Marginal
Cost Pricing in tariff setting; and Regulatory Impact Assessment. NERSA Economic Consulting was
also engaged to conduct training on benchmarking.

In accordance with the Competition Act, the NERSA and the Competition Commission must negotiate
agreements with regard to competition issues that relate to the gas market.”* The draft Memorandum
of Understanding with the Competition Commission, approved by the Regulator Executive Committee

% NERSA, Home. Available at: http://www.nersa.org.za/ [accessed on 3 May 2013].

% SANEA, Home. Available at: http://www.sanea.org.za/ [accessed on 8 July 20132013].

% AMEU, Home. Available at: http://www.ameu.co.za/ [accessed on 3 May 2013].

“° SESSA, Home. Available at: http://www.sessa.org.za/ [accessed on 3 May 2013].

“ SAWEA, Home. Available at: http://www.sawea.org.za/ [accessed on 3 May 2013].

“2 NERSA, Annual Report 2011/2012, p. 32. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/News%20and%20Publications/Publications/Current%20Issues/INERSA%2
OAnnual%20Report%202011-2012.pdf [accessed on 8 July 2013].

*® Department of Energy, Gas Infrastructure Plan 2005, 19 April 2005 update, p. viii. Available at:
http://www.energy.gov.zalfiles/media/explained/statistics gas _infrastructure 2005.pdf [accessed on 8 July 2013].
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of the NERSA on 12 September 2011, was sent to the Competition Commission for further
negotiations.**

The NERSA continued to play an active role regionally and continentally, through participation in the
activities of the African Forum of Utility Regulators (AFUR) and the Regional Electricity Regulators
Association of Southern Africa (RERA). At the last RERA Annual General Meeting, the NERSA was
re-elected as the Chair of RERA.*

Timeliness

The National Regulator Act 2004 does not stipulate a timeframe during which a decision must be
made. It does, however, delineate the manner in which decisions are to be taken. A review of the last
ten decisions made by the NERSA indicates that the majority of decisions are made within three to
four months, but can also take up to eight months.*°

Information Disclosure and Confidentiality

Information submitted to the NERSA in performing its functions is generally available to the public
unless refusal is granted because of confidentiality in compliance with the Promotion of Access to
Information Act. In 2011-12, 60 requests for information access were received by the NERSA and
were dealt with within the time period allowed for by the Promotion of Access to Information Act. The
report on the requests was submitted to the Human Rights Commission (HRC).*’

Decision-making and Reporting

The NERSA is listed as a public entity in terms of Schedule 3A of the Public Finance Management
Act, 1999 (Act No.1 of 1999) (PFMA).

Within the NERSA, committees are formed to deal with matters in specific areas of work, such as
Electricity, Petroleum Pipelines, Piped-gas, and the Regulator Executive Committee. In performing
their functions, the committees meet regularly and conduct public hearings. A decision is made
according to the majority of the members present at a meeting. In the event of an equality of votes,
the person chairing the meeting has a casting vote.

Members are required to declare any conflicts of interest upon appointment to the Minister of Energy,
and before the start of each committee meeting. The Code of Conduct that guides members in
performing their duties is reviewed on a regular basis, together with the terms of reference and
delegations to committees of the NERSA. Annual assessment of the effectiveness of the NERSA and
its committees is conducted.”® The NERSA is subject to annual reporting to the Minister of Energy in
line with the Public Finance Management Act 1999.

As statutorily required,49 the decision-making process must ensure that decisions are made: in writing;
in the public interest; in compliance with legislations, procedurally fair and based on facts and
evidence to the regulator; and clearly explained.

Appeals

NERSA decisions are subject to judicial review by the High Court in accordance with the Promotion of
Administrative Justice Act 2000. Any person affected by a decision of the NERSA sitting as a tribunal
may also appeal to the High Court.

“ NERSA, Annual Report 2011/2012, p. 28. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/News%20and%20Publications/Publications/Current%20Issues/INERSA%2
OAnnual%20Report%202011-2012.pdf [accessed on 8 July 2013].

** NERSA, Annual Report 2011/2012, p. 11. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/News%20and%20Publications/Publications/Current%20Issues/INERSA%2
OAnnual%20Report%202011-2012.pdf [accessed on 8 July 2013].

“ NERSA, All Regulatory Decisions. Available at: http://www.nersa.org.za/# [accessed on 8 July 2013].

‘T NERSA, Annual Report 2011/2012, p. 13. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/News%20and%20Publications/Publications/Current%20Issues/NERSA%2
OAnnual%20Report%202011-2012.pdf [accessed on 8 July 2013].

“® NERSA, Annual Report 2011/12, p. 13. Available at:
http://www.nersa.org.za/Admin/Document/Editor/file/News%20and%20Publications/Publications/Current%20Issues/INERSA%2
OAnnual%20Report%202011-2012.pdf [accessed on 8 July 2013].

“® National Regulator Act 2004, paragraph 10.
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2. Telecommunications

South Africa’s telecommunications system is the best developed and most modern in Africa.
However, it is relatively less developed compared with telecommunications systems typically found
in OECD countries. Under apartheid (ending in the early 1990s), the fixed-line telecommunications
system in South Africa was largely confined to the more affluent parts of the country. The residents
of the townships often had only communal arrangements for the use of rudimentary
telecommunications services. The move into the post-apartheid era coincided with the advent of
improved wireless technologies capable of connecting subscribers at much lower costs. These
technologies ‘leap-frogged’ the geographically limited fixed-line network. Consequently, South
African telecommunications moved from a system with only about 25 per cent household
penetration under apartheid to a ‘tele-density’ (combined domestic fixed-line and mobile-cellular) of
roughly 110 telephones per 100 persons in 2012.

Telkom SA Ltd is the incumbent telecommunications operator in South Africa. It is fully owned by
the Government of South Africa. Mobile telecommunications carriers are Vodacom; MTM; Cell C
and Telkom SA.

The telecommunications system consists of carrier-equipped open-wire lines, coaxial cables,
microwave radio relay links, fibre-optic cable, radiotelephone communication stations, and wireless
local loops. Key centres are Bloemfontein, Cape Town, Durban, Johannesburg, Port Elizabeth, and
Pretoria. International connections are via the SAT-3/WASC and SAFE fibre-optic submarine cable
systems that connect South Africa to Europe and Asia; and the EASSYy fibre-optic cable system that
connects with Europe and North America; and satellite earth stations — three Intelsat (one Indian
Ocean and two Atlantic Ocean).

Regulatory Institutions and Legislation

The Independent Communications Authority of South Africa (ICASA) is the regulator for the ICT
sector, encompassing telecommunications, spectrum, broadcasting and postal services.”® The
ICASA was established in July 2000, as a merger between the telecommunications regulator
(Telecommunications Regulators Association of Southern Africa) and the broadcasting regulator
(Independent Broadcasting Authoritg}. It was established by the Independent Communications
Authority of South Africa Act of 2000.

The ICASA’s Council is comprised of a Chairperson and eight council